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BEFORE  THE ADDL. MEMBER-2, MOTOR ACCIDENT CLAIMS

TRIBUNAL TINSUKIA ::::ASSAM

District : Tinsukia.

Present : Md. A. Hakim, M.A, L.L.B,

Addl.  Member-2,

Motor Accident Claims Tribunal,

Tinsukia.    

                         M.A.C.T Case No.  55 of 2015

1.       Sri   Harkajang  Limbu,(aged about 56 years),

      S/o. Late Jachabir Limbu,

2.        Smt.  Maya Limbu(aged about 50 years),

 W/o. Sri Harkajang  Limbu,

 Both are  resident of  1 No. Chota  Hapjan, 

 P.O & P.S Makum,

 Dist. Tinsukia,  Assam.    

                                                              .........…………Claimants.           

               -Versus- 

1.   Sri  Dandi Dhar  Sonowal,

 S/o. Sri Chiranjan  Sonowal,

 R/o.   Araimuria Village,

 P.O Araimuria, P.S Dholla, 

 District  -Tinsukia,  Assam.  

  (Driver  of  vehicle  bearing Registration no.    AS-23-AC-7675(Winger).

 

2.    Sri Nirmal  Phatowalli,

       S/o.  Sri  Naba  Phatowali,

       R/o.  Dangari  Bazar,

       P.O Dangari,  P.S.  Doom-dooma,
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  District  -  Tinsukia,  Assam.   

( Owner  of vehicle  bearing Registration no.    AS-23-AC-7675 (Winger).

3.    The  Manager,

      The United  India Insurance  Company Limited.,        

       Having  its  branch  office  at A.T Road,        

       P.O, P.S  Doom-dooma,

       Dist. Tinsukia(Assam)     

(Insurer  of   vehicle   bearing  Registration  no.  AS-23-AC-7675

(Winger). 

      ..................Opposite Parties. 

  Appearance:-

  Sri N. Prasad

  Advocate……………......………..For the Claimants.

  Sri  P.P Kotoky

  Advocate........………….........… For the Opposite Party no.  2.

  Sri  A.K Karmakar

  Advocate........…………..............For the Opposite Party no. 3.

   

  Date of Argument   :   19.03.2018

  Date of Judgment:  27.03.2018

J  U D G M  E  N  T

1.       This  is  an  application  filed U/s. 166 Motor Vehicle Act, 1988 by

which the claimants  namely, Sri Harkajang  Limbu and  Smt. Maya

Limbu seeking  compensation on account  of  the  death of Late  Robin

Chandra Limbu who was their sons  who died  in a motor  vehicle

accident. 

 

2.       The case  of  the  claimant  in  brief  is  on 21.11.2014,  at about

7:55 A.M  the  deceased Robin Chandra  Limbu was going towards

Tinsukia  College,  Tinsukia  from  his  house  by  riding vehicle bearing
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registration  No.  AS-23-J-3724  (Bajaj)  Pulsar   180  Motor  when  the

deceased reached  at  Sukan  Pukhuri  Village  near New Petrol  Pump

suddenly the  driver of  the  vehicle bearing  registration No. AS-23-

AC-7675 (Winger)  coming  from  the  Opposite  direction  in  a  very

high speed and  rash and negligent manner  and by coming  to  its

wrong side  directly  dashed  the  Bajaj Pulsar  180 Motorcycle driven

by  the  deceased and  as  a  result  the  deceased  got  grievous

injuries on  his  person  and  died  on  the  spot. In the  said  accident

the bike driven by  the  deceased got substantially  damaged. The

deceased was having  license being  no.  AS2320120013141 valid till

31/01/2032 issued by D.T.O Tinsukia to drive the vehicle (Bajaj) Pulsar

180  Motorcycle).   The   Post   mortem   of   the   deceased   was

performed  at  Civil  Hospital, Tinsukia. The  accident  occurred  due

to   rash   and   negligent  driving   of   driver   of   vehicle  bearing

registration  no. AS-23-AC-7675 (Winger). 

3.     In  connection   with   the  said  accident  Makum police has

registered a case Makum  P.S  case  no. 270/2014, U/s. 279/427/304(A)

of   the   IPC   against   the  driver  of   the  offending  vehicle  and

investigated  the  case accordingly. 

4.        The   claimant   further   stated   the  deceased  was  a  student of

B.Com 5th Semester  of Tinsukia College at  the  time  of his untimely

death.  Apart   from  his   studies  he   was   also   serving   as  an

Accountant  under  PeeJay  Service  having   its   office  at  A.T   Road,

Borhapjan, P.O Borhapjan,  P.S Doom-dooma,  District Tinsukia (Assam)

and from the said service  he was  earning Rs. 8000/- per  month. The

deceased was  22  years  of  age  at  the  time  of  his  untimely death.

5.        The  deceased left behind him his  father  and  mother who  were

totally  dependent upon  the sole  earning of  the  deceased. The

deceased was incurring all  expenses of  his  family members  and

now   in   the   absence   of   deceased  the   family  members   are

suffering from  great financial  hardship. The  untimely tragic  death

of  the  deceased  in  the  accident had deprived  the  father  and
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mother from  the  care  and  affection of  a son  and  had  caused

irreparable  loss  to  the  family and  as such  the  claimants file  this

petition  for  awarding  compensation on  account  of  the  death of

Robin   Chandra   Limbu.   That   the   claimants   claimed   for

compensation  of  Rs. 19,62,000/- .

 
6.      The  Opposite   party no. 1 did  not appear to contest the case.

Hence, case  against  him proceeded exparte. The  Opposite  Party no.

2 & 3 have contested   the  case by filing separate written statements.

In their written statements  the opposite parties have taken all  the

routine  pleas and denies  the  case  of  the claimants and prayed for

dismissal  of  the  claim  petition.  

7.     Upon  pleadings   the   following  issues   are   framed   by   my

predecessor :

1. Whether  the  deceased Rabin  Chandra  Limbu died  in  a

motor  vehicle accident   occurred  on 21.11.2014 as a result

of   rash   and  negligent   driving  of   the  vehicle  bearing

registration  No.  AS-23-AC-7675(Winger)?

2. Whether there was  contributory  negligence of   both the

vehicles  involved  in  the  accident (AS-23-AC-7675 and AS-

23-J-3724)?

3. Whether the claimants entitled to get compensation? If so, to

what extent and from whom?   

8.       During  the  course  of  hearing  the claimant  examined   himself

alongwith  another two witnesses in support of his claim, whereas the

OP’s have    adduced evidence  of one witness on  their  part.   

9.      The Tribunal has heard the argument advanced by the parties at

length and also, deciphered the materials on record for an appropriate

outcome of the instant case. 
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 DISCUSSION, DECISION AND REASON THEREOF:

10.    CW.1, Sri Harkajang  Limbu, the claimant  is the  father of  the

deceased, Rabin Chandra Limbu has deposed  in his evidence-in-chief

that his son, Rabin Chandra Limbu expired  in  a  motor accident,

which  occurred on  21/11/2014 at  about 7:55 A.M over  N.H 37  at

Sukhan Pukhuri Village  near New  Petrol  Pump under  Makum  Police

Station  by   the   vehicle  bearing  registration  No.  AS-23-AC-

7675(Winger) when  his  son  was  going  towards  Tinsukia  College,

Tinsukia from  his  home by  riding  his  vehicle bearing  registration

no. AS-23-J-3724(Bajaj  Pulsar  180  motorcycle). That  on  21/11/2014

at  about 7:55 AM  his  son  Robin  Chandra Limbu was  going towards

Tinsukia   College,   Tinsukia   by   riding   his   motorcycle  bearing

registration no. AS-23-J-3724 (Bajaj  Pulsar  180  motorcycle).  When

he    reached  at  Sukan  Pukhuri  Village  near New Petrol  Pump

suddenly the  driver of  the  vehicle bearing  registration No. AS-23-

AC-7675(Winger)  coming  from  the  Opposite  direction  in  a  very

high speed and  rash and negligent manner  and by coming  to  its

wrong side  directly  dashed  the  Bajaj Pulsar  180 Motorcycle from

front  side driven by  his  son and  as  a  result  his son  sustained

grievous  injuries on  his  person  and  died  on  the  spot. In  the  said

accident the bike driven by  his son got substantially  damaged.  The

Post  mortem  of  his deceased  son was  performed  at  Civil  Hospital,

Tinsukia. That the  accident  occurred  due  to  rash  and  negligent

driving  of  driver  of   vehicle bearing  registration  no. AS-23-AC-

7675(Winger). The  police  registered a case being Makum  P.S  case

no. 270 of 2014, U/s. 279/427/304(A) of  the  IPC  against  the driver of

the   vehicle bearing  registration  no.  AS-23-AC-7675(Winger)  and

subsequently  charge-sheeted the  aforesaid  case  against  the  said

driver  for  his rash  and  negligent driving  of  vehicle.  

11.     The   claimant   further  stated at  the time  of  accident he  was at

his  house and  after  hearing the  hue  and  cry  he  immediately

rushed  to  the  place of  occurrence and found that  his  son met  with

an  accident wherein  he  got  grievously injured and  died  on  the
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spot. As per  version  of  local  witnesses,  the  accident occurred only

due  to rash  and  negligent  driving  of  vehicle bearing  registration

no. AS-23-AC-7424 (Bolero Pickup). That  his  deceased son was  a

student of B. Com 4th September  of Tinsukia College at  the  time  of

his untimely  death. Apart  from his  studies he  was  also  serving  as

an Accountant under Pee Jay Service having  its  office at A.T  Road,

Borhapjan, P.O Borhapjan,  P.S Doom-dooma,  District Tinsukia (Assam)

and from the said service  he was  earning Rs. 8000/- per  month.  His

son was  22  years  of  age  at  the  time  of  his  untimely death. His

son   was  having  valid  D/L    no.   AS-2320120013141  to  drive  the

vehicle.  

12.      His deceased son had left behind him, his father and mother who

were totally dependent upon his sole  earning.  He was incurring all

expenses of their family members  and  now  in  his absence  they  are

suffering from  great financial  hardship. The  untimely tragic  death

of  his  son in  the  accident had deprived  them from  the  care  and

affection of a son  and  had  caused  irreparable  loss  to  their  family

and  as such he  and his wife have jointly filed  this  petition  for

awarding compensation  of  Rs. 19,62,000/-  on account  of the  death

of  his son  Robin  Chandra  Limbu. 

13.       It  is evident that  CW.1  has  submitted  the  following documents

in course of hearing of the case : 

1.   Ext. No. 1  is  the certified  copy  of  G.R  Case  no.  270 of  2014

consisting of  FIR in  two  sheets,

2.   Ext. No. 2 is  the Ejahar,

3.   Ext. No. 3 is  the Charge-sheet,

4.   Ext. No. 4, 5, 6 & 7 are the  four  numbers of Seizure-list in  two

sheets. 

5.   Ext. No. 8 & 9 are two  numbers  of MVI Reports,

6.   Ext. No. 10  is  the  sketch map of  place of  occurrence,

7.   Ext. No. 11 is  the  Postmortem Report,

8.   Ext. No. 12 is  the Salary Certificate issued  by proprietor of M/s.

PEE JAY Service as  Ext. 12,
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9.    Ext. No. 13 is  the Form No. 54,

10.  Ext. No. 14  is  the  Mark-sheet  of B.Com 4th Semester  of   the

deceased.   

14.    In Cross-examination by  Opposite Party  no. 3, the  CW.1  has

stated that he  is  a  cultivator  by  profession. He has  got  3 (three)

Bighas  of  land. He  has  got  three (3) daughters  and his  only  son

has  died. His  son  Robin Chandra Limbu  was  a  Second year  B.Com

student, when  he  died. He studied at Tinsukia  College.  His  son

used to  attend  college  from  Borhapjan  by  driving  his  motorcycle.

The registration number  of  the  motorcycle was  AS-23-J-3724 (Bajaj

Pulsar, 180 C.C. motorcycle). At  the  time  of  accident,  there  was

no insurance coverage of  the  said  bike. He  has  not  made  the

insurance of  the  said  bike. The  Ext. 8 is  the  MVI report  of  the

motorcycle. In  Ext. 8,  the  name  of  the  owner  of  the  bike  as H.

Limbu, i.e, himself.  The  name of  the  driver  of  the  bike  is  not

mentioned in  Ext 8. In column 3 of  Ext. 8,  D/L no.  is  not mentioned,

the  validity  of  the D/L  is  not  mentioned.  The  authority to  drive  is

not  mentioned. In  Ext. 8, it  is  mentioned that  said motorcycle was

insured with  Oriental Insurance Company  Ltd. and the  validity was

up to  31.10.14.  The accident occurred on 21.11.2014. The  insurance

coverage of   the  motorcycle was  expired 21 days prior   to   the

accident.  He  was  driving  the  Motorcycle without any  insurance

coverage on 21.11.14. He  knows  that  without insurance coverage

and  valid  documents,  a  vehicle  cannot  be plied  on  road. He  has

not  filed  any  relevant documents  of  the bike  in  the  instant  case.

This  claim  Petition   has  been  filed  by him as  well  as  his  wife

Maya  Limbu,  claiming  to  be  legal  heirs of  the  deceased. They

have filed  this  case  against  only  three Opposite parties i.e, owner,

driver and insurer of the Winger vehicle bearing registration  no. AS-

23-AC-7675. He has  not  filed  or  even called  for the  driving  license

of  Opp. Party no. 1. He  does  not   know, if  O.P No. 1 was  driving the

Winger vehicle  illegally  without  a  proper  driving License to  drive

passenger carrying  vehicle.  They  have  not filed  any  documents  of

the motorcycle as  well  as  the  Winger vehicle allegedly involved in
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the accident. They  have  not  even called  for  those  documents

from the  concerned  office.  The  Ext. 13 is  the form 54 and in  the

said  document there  is  no  mention  of  registration  etc. of  the bike.

They  have  claimed  in  the  claim  petition  that  there  was  head  on

collision between  the  aforesaid  vehicles. 

15.     He  denies  the  suggestion  that as  there is  no  mention  about

the  bike  in  form 54 as  such  he did  not  die  due to  motorcycle

accident  as  claimed  by  them.  He  denies  the  suggestion  that  as

such the  number (registration) of  the  bike  is  not  mentioned in

Form 54.   The  Ext.  3  is  an  incomplete  document.   He  denies  the

suggestion that Ext. 3 is managed and procured from the police and

the MVI Inspector.  He denies the suggestion that Ext. no’s. 4,5,6,7,8,9

and 10 are   managed  and   procured  documents   furnished  for

wrongful gain.  He expected  that  his  son  would  graduate  and  earn

his livelihood  for  himself  and  for  their  family.  He  denies  the

suggestion  that Ext.  12 is   a  fake, procured  and  manufactured

document and  as  such  not  admissible  in  evidence.  He  denies  the

suggestion  that he  has  falsely  claimed  the  compensation  amount

for  wrongful  gain. He  denies  the  suggestion  that they  are  not

entitled  to  get  any  compensation  from  the Insurance Company. He

denies  the  suggestion  that even if  the  accident  is  proved,  the  OP

no. 3 is  not  liable  or  responsible to  pay  the  compensation. He

denies  the  suggestion  that as  there  was  no  insurance  coverage

of  the  bike they  are  not  entitled to  get  any  compensation. He

denies  the  suggestion  that his  son was  not  earning Rs. 8,000/- per

month  at  the  time  of  accident as  he  was  a  student  at  that time.

He  did  not  witness  the  accident,  but  what  he  heard  about the

accident   from   others,   that   was   mentioned.  He   denies   the

suggestion  that his  claim  petition  is  liable  to  be  rejected.

16.     CW.2, Sri Bhaskar  Kalita in his  examination  in  chief  has deposed

that  he has  appeared before  the  court  after  receipt  of summon

from  the  Court. Ext. 15 is  the  said  summon. On 21.11.14 he  was

posted  at   Makum  P.S  as  Attached  Officer. On  that  day  a case
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was  registered  regarding a vehicular  accident in Makum  P.S case

270/14  U/S. 279/427/304 IPC against  the  driver  of  vehicle  no. AS-

23-AC/7675(Winger)  and  he  was  endorsed  to  investigate  the

case. Prior  to  registration of  the  case  a  G.D  entry  was  entered  in

the  Makum  P.S  being  no. 570 dated 21.11.14.   Basing upon  the

G.D  entry  he visited  the place of  occurrence  and  seized  the

vehicle  involved  in  the  said  accident. The  dead  body  was  sent

for  Post  Mortem to  Civil  Hospital ,  Tinsukia. He   recorded  the

evidence of  witnesses. After  registration of  the  case  both  the

vehicles  were  inspected  by  the  MVI and  thereafter  he   collected

the MVI  reports. He  seized  the  documents  of  both  the  vehicles.

Charge-sheet  has  been  submitted against  Dandidhar  Sonowal, the

driver  of   Winger being  no. AS-23-AC/7675 by  SI,  Lolit   Chandra

Borah   basing on his investigation. Ext. 3 is the  said  charge-sheet.

Ext. 3 (1) is  the  signature of SI, Lolit  Chandra Borah ,  which  is

known  to him. Charge  sheet  reveals  that the  accident  occurred

only  due  to  the  rash  and  negligent  driving  of  the driver of  the

Winger.  

17.    In Cross-examination the  CW.2  has  stated  that    Ejahar  was

received  by  their OC, Sri   Rajib  Saikia  at  11:45 AM.  and  he

entrusted him to  investigate  the case. He  cannot  remember  where

he  was at the time  of receiving  the  Ejahar  by  the  OC. He was

asked  by  OC,  Makum  PS  at  11:55  AM  to  investigate  the  case.

After  he was  engaged  as  I.O of  this  case  he  started  investigation.

In Form  54,  Ext. 13, particulars including  registration  number of

Winger   vehicle  only,  he has mentioned.  No particulars   including

Registration number,  Insurance policy  number  etc. of  the  motor

cycle  alleged  to  be  involved  in the  accident  are  mentioned  in

Ext. 13. As per  Form  no. 54, it  is presumed  that no  motorcycle  was

involved  in  the alleged  accident  in question. He is  working  as  Sub

Inspector  of  Police  since  2008 and  he has  sufficient  experience  as

a  police  officer. In  the  claim  petition filed  by  two  claimants

namely, Sri Harkajang  Limbu  and  Smt. Maya  Limbu,  the  owner  of

the  Motor  cycle alleged to  be  involved  in  the  accident  and Insurer



10

 
of  the  said  motorcycle  have not  been  made parities  and  no claim

has  been  made against  them. He has not  submitted  any  report  in

writing  stating  about  the  alleged  accident  of  Winger  vehicle and

he  have   not  mentioned  in   any   of   his   report   about   the

involvement  of  any  motorcycle. The  Charge-sheet (Ext. 3) has  not

been  prepared  and  filed  by  him.  

18.      He  denies  the  suggestion that  Ext. 3(Charge-sheet) prepared by

another  SI of  Makum P.S  is  a  fake  and  manipulated  charge-sheet.

He does not  know whether  Lolit  Chandra Borah,  SI  has made  any

investigation  regarding  the  accident in  question. He was transferred

to  Tinsukia  on  20.12.14. He has not  adduced  any evidence  in  the

G.R  case no. 3103/14.  He has not  been summoned by any  court  of

law  in  the  G.R  case no. 3103/14 as  witness  till date.  He  does  not

know   the  status  of  the  said  G.R  Case. The case  was  registered

in Makum P.S  case  U/s. 279/427/304(A) IPC. According to  him  the

ingredients of  section  279 IPC means -  rash and  negligent  driving;

Sec. 427 IPC  means – damage  from  Rs. 50/- above,  and  Sec. 304(A)

means – death  caused  by  negligent  act. There  is  no  document  in

the  record  to  show  his  arrival  at  the place  occurrence. He  denies

the  suggestion  that he did  not visit the  place of  occurrence and  in

collusion  of  some people  of  the department  he makes  a  false

case and  reported it.  He  has  got sufficient knowledge about  motor

vehicle  Act  as   well   as   IPC.   He  knows   what   are   the  legal

requirements  of  From  54 (Accident Information report). 

19.     CW.3, Sri Pallavjyoti  Goswami  in his  examination  in  chief  has

deposed  that   he is   the   Proprietor  of  Pee Jay Service. He has

appeared before  the  court  after  receipt  of  summon from  the

Court.   Ext.  16 is  the  said  summon. Pee  Jay  service  provides

Transport   facility   in   the   Health   Department.  Deceased  Rabin

Chandra  Limbu  was  an Accountant in his office. He  worked  under

his firm from April,  2014 till his  death.  He paid  him  Rs. 8,000/- per

month  as  salary. He  issued  the  Ext. 12 showing his  salary. The

working hour  was  2 P.M  to  7-7:30 P.M. He  has  brought  a document
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showing  himself  as  the Proprietor  of  Pee Jay Service. It is  the

service  Tax  return  form issued  from Central  Board of  Excise  and

Custom, Ministry  Finance.  

20.      In Cross-examination he states that in Ext. 12 it is  not  mentioned

anywhere as  to  what  is  the nature of  business  of  Pee Jay Service.

He is  resident of  Borhapjan, Tinsukia  District. He   knows  most of

the people of  Borhapjan. He knows  advocate, Naresh  Prasad since

long as  he  is   a  resident of   Borhapjan.  He claimed  to  be  a

businessman  dealing in Transport  business and  he  claimed  that  his

business  has  relation  with Central  Board of  Excise  and  Custom

Department as he  has to  pay  tax under  the said  department.

Borhapjan  locality  falls  under  Hansara  Gaon Panchayat. He  has not

brought   any   certificate  or   document   from   Hansara   Gaon

Panchayat to  prove  that  he is  an  owner of  a  firm, Pee Jay Service.

He has  not  seen  the  accident  of one Mr. Limbu whom he   claimed

to  be  his  employee. He has not  brought  any service  register to

show  or  prove that   he  had  an  employee  known  as  Rabin

Chandra  Limbu. He has not  brought  any salary  register  to  prove

that  he used  to pay  salary  Rs. 8,000/- to  one  person  claimed to be

Rabin Chandra  Limbu. In Ext. 12  it is not  mentioned the  timing of

work  of  one  Rabin Chandra  Limbu. He knows  Sri   Harkajang  Limbu

who  is  a  resident of  Chotahapjan and  father  of  Rabin Chandra

Limbu. He is an  income  tax  assesse.  He  has  not  submitted  any

document  to  the  Court (copy of income of  tax  return) to prove  that

Rabin Chandra  Limbu was  his  employee  and  Rs. 8,000/-  was  paid

to him  as monthly  salary. As  per  instruction of  Harkajang  Limbu he

has  prepared  the  salary  certificate (Ext. 12).

21.      He  denies  the  suggestion  that   Rabin  Chandra  Limbu  was  not

an employee  under him and  that he has  issued  a  false  salary

certificate  as   per   request   of   the  claimant.  He  denies   the

suggestion  that    since  the  deceased  was  not  an  employee  under

him at  any  relevant  time,  he  could  not  produce  copy of  income

tax  return,  copy  of  salary  register, copy  of  employment  register,
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copy  of  any  Panchayat  document  regarding  identity  of  his  firm

etc.  He  denies  the  suggestion  that  Ext. 17 is   a  fake  document

submitted  by him  to  help  the  claimant  to  derive  wrongful  gain

from  the  insurance  company.   He  denies  the  suggestion  that  Ext.

12 &  17  are  fake  documents  submitted in  favour  of  the  claimant

to  help  them for  his  vested  interest  in  the  case in  question.  He

denies  the  suggestion  that   he has given  false  evidence. 

22.       DW.1.Md. Vasiqul  Amin has deposed  in his evidence-in-chief  that

he is  the Administrative Officer  of  United  India  Insurance Co. Ltd.,

Tinsukia Divisional  Office, R.G Road,  Tinsukia town  and he is  fully

conversant with the  facts  and circumstances of  the  case. That  at

the  time  of  alleged accident,  the  driver  of  Winger  vehicle bearing

Regn. No.  AS-23-AC-7675 Sri  Dandidhar Sonowal (Opp. Party no.  1)

was not  having  valid Driving License  to  drive a  passenger carrying

vehicle. That  the  verification  of  the D.L  of  the  said  Driver at  the

District Transport  office,  Tinsukia,  it  is revealed  that  at  the  time

of  accident  the  said  Driver  Mr. Dandidhar Sonowal  was  eligible  to

drive  only  the  following class of  vehicles:

       a) Motor Cycle  with  Gear.

       b) Light Motor  Vehicle Transport  Goods.

23.     That  surprisingly   enough  at  the  time  of  accident the  said

Driver  was  driving  a Passenger  Carrying  vehicle (Winger  Mini  Bus)

although he  was  not  issued  license  to  drive  such  passenger

vehicles.  That   there   is   breach  of   contract   and  violation  of

conditions  of  Policy  by  this  Insured.  That  Exhibit  A  is  the  D.L

Verification  Report  issued  by  DTO, Tinsukia  dtd. 29.03.16. Ext. A (1)

is   the signature of   District  Transport  Officer,   Tinsukia. That their

Insurance  Co.  (Opp.  Party  No.  3)   is   not   liable   to   pay   any

compensation since there  is  violation of  Policy condition by  the

Insured. 

24.      In  cross examination by  Claimant,  the  DW.1. has  stated that  he

is   the   Administrative  Officer in United  India  Insurance  co. Ltd. He

looks  after  the  Legal  affairs of Tinsukia Divisional  Officer. He has
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thorough  knowledge  about  this  case. He  has  Ext. ‘A ‘ at  the  time

of   filing  of   his  evidence  in   affidavit.  The   said   Exhibit   was

submitted  by  Investigator  collected  from DTO,  Tinsukia. He has  not

mentioned  the  said  fact  in  his  evidence in  affidavit. The  name of

the  Investigator  was  Paresh  Dutta and  his  name  also  he  has  not

mentioned in  his  evidence  in   affidavit.  He  has  not   filed  any

appointment  letter  of  said Investigator, Sri  Paresh  Dutta. He has

not  made  Paresh  Dutta as witness in this  case. He  denies  the

suggestion that   Ext. A  is  a  fake  document  and procured  for  the

purpose of  this  case. He  denies  the  suggestion that   the  evidence

adduced  by  him  is   not   sustainable  in  law.    He  denies  the

suggestion that  the  Driver of  the  offending  vehicle  did not possess

valid  license  at  the time of accident. The Ext. A  was prepared on

29.03.16. Whenever  they got it  from  the  investigator,  they  had

submitted  it   but   he  has  not   mentioned  in   his  evidence  in

affidavit about  the  date when he received the  same  from  their

investigator. Whatever  he has deposed  before  this  court  is  based

on  the  basis of Ext. A. 

25.     During the course of argument the  Ld. Counsel  for  the Claimant

has  submitted the following  Case laws of  Hon'ble Supreme Court: 

(i) S. Iyyappan Vs. M/S. United India Insurance Company Ltd.

And Another S.C. Civil Appeal No. 4834 of 2013 (Arising out of

SLP (Civil) no. 5091of 2009) Hon’ble Supreme Court 

 (ii) Pappu and Ors vs. Vinod Kumar Lamba and Anr. S.C. Civil

Appeal No. 20962 of 2017 (arising out of SLP © No. 29032 of

2015).

 
26.    In  reply   the  Ld.  Counsel   for   the Opp. Party no. 3 during

argument  has   submitted  that  the  present  Claim  Petition  is   not

maintainable in  law as  well  as  in  facts  against  the Opposite Party

no. 3, Insurance Company. That to prove the claim/case all  required

documents  have not  been  filed/exhibited  in  this  case. That the

accident-in-question remains  not  proved  in  the absence of  the vital

document i.e.  Accident Information Report  (Form 54),  The Claimant
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has  not exhibited this vital  document to  prove  the  accident.  Hence

the  Claim  Petition deserves  to  be  dismissed  on  this  score  alone.

That   the   Claimant  is   not   legally  entitled   to   claim   any

compensation from  the Insurance Company/Opp. Party no. 3  since

there  is  a  clear violation of  the  terms  and  conditions  of  the

Insurance Policy  and  more  particularly  section  3  of  the  Motor

Vehicle  Act. It is  to  be  noted  that  the  driver  of  the  Winger

bearing   Registration  No.  AS-23-AC-7675  Sri   Dandidhar   Sonowal

(Opposite Party  no. 1) was  not  having  valid Driving License  to drive

a  Passenger Carrying  vehicle. That  on  verification of  the Driving

License of  the  said  driver  Sri  Dandidhar  Sonowal  at  the  D.T.O

Office, Tinsukia  it  is  revealed that at  the  time  of  alleged  accident

the  said  driver  was  eligible to  drive only two class of  vehicles i.e.

a)  Motorcycle   with   Gear  and   b)  Light  Motor  Vehicle   Transport

Goods. The surprisingly  enough  at  the  time  of  accident  the  said

driver  was  driving a  Passenger Carrying Vehicle (Winger  Mini  Bus)

although he  was  not  issued  License  to  drive  such  Passenger

Vehicle.  That  there   is   breach  of   contract   and   violation   of

conditions  of  Policy  by  the  Insured.  That  the  Opposite Party  No. 3

Insurance Company  has  adduced  evidence and  Exhibit A  as  the

D.L  Verification  Report  dtd. 29/03/2016 issued  by  D.T.O, Tinsukia.

That since  there  is  violation  of  the  terms  and  conditions  of  the

Policy  by  the  Insured (Owner  of  the  Vehicle) and  since the  driver

of  the  said  vehicle  was  not  having  valid  Driving  License to  drive

Passenger Carrying Vehicle  at  the  relevant time of  alleged accident,

the  Opposite Party  No. 3 Insurance Company cannot  be  held  liable

in  any  way and  therefore  cannot  be  compelled  to  pay  any

compensation  whatsoever.  That,  however,   the   Claimant  will   be

entitled  to  claim  compensation only  from  the  Owner  and  driver

i.e.  Opposite  Party  No.  1  and   2  herein   in   case   the   Claimant

succeeds  to  prove  the  accident. But as  the  Claimant has not filed

Form – 54 i.e. Accident  Information Report, the  accident stands  not

proved  due to  lack  of that vital  document. Therefore, the Claim

Petition deserves  to  be  dismissed. That from  the  deposition of  the

Claimant's  witnesses  in  the  present Case it  appears  that  there  is
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serious  contradiction  in  course  of  cross-examination  of  the  said

witnesses. That the  Claim  Petition  is  also  not  maintainable and

allowable  in  view  of  the  fact  that  at  the  time  of  alleged

accident there  was  no  insurance  coverage  of  the  other vehicle i.e.

the   Motor   Cycle   bearing   Registration  No.  AS-23-J-3724  (Bajaj

Pulsar). That this  is  also  a  clear violation  of  the  provisions  of

Motor Vehicle  Act. That  from  clear  reading  of  the  deposition of

the  Claimant's witnesses  it   appears  that  the  witnesses  were

tutored  to  derive wrongful  gain  in  the  present  case. Under  the

facts  and  circumstances and  the  law  points  involved  therein  the

Opp.  Party  No.  3  Insurance   Company  submits   and   prays   for

dismissal  of  the  Claim  Petition  against   it  to  meet  the  ends  of

justice. 

27.    Now   in  view  of   proper  decision  and  adjudication I  am

discussing  the  Issues one by one  as follows:

ISSUE NO. 1 & 2

28.      Now  for  the  convenience and comprehension I am discussing the

issues no. 1 & 2 simultaneously. 

29.     With  regard  to  the Issue no. 1 i.e. Whether the  deceased

Rabin Chandra  Limbu died in a  motor  vehicle accident   occurred  on

21.11.2014 as a result of rash  and negligent  driving of  the  vehicle

bearing registration  No. AS-23-AC-7675 (Winger)? And Issue no. 2

i.e. Whether there was  contributory  negligence of  both the  vehicles

involved  in  the  accident (AS-23-AC-7675 and AS-23-J-3724)? I have

perused the material evidence on record.

30.    CW.1, Sri Harkajang  Limbu, the claimant  is the  father of  the

deceased, Rabin Chandra Limbu has deposed  in his evidence-in-chief

that his son, Rabin Chandra Limbu expired  in  a  motor accident,

which  occurred on  21/11/2014 at  about 7:55 A.M over  N.H 37  at

Sukhan Pukhuri Village  near New  Petrol  Pump under  Makum  Police
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Station  by   the   vehicle  bearing  registration  No.  AS-23-AC-7675

(Winger)  when  his   son  was  going  towards  Tinsukia  College,

Tinsukia from  his  home by  riding  his  vehicle bearing  registration

no. AS-23-J-3724 (Bajaj  Pulsar  180  motorcycle). That  on  21/11/2014

at  about 7:55 AM  his  son  Robin  Chandra Limbo was  going towards

Tinsukia   College,   Tinsukia   by   riding   his   motorcycle  bearing

registration no. AS-23-J-3724 (Bajaj  Pulsar  180  motorcycle).  When

he    reached  at  Sukan  Pukhuri  Village  near New Petrol  Pump

suddenly the  driver of  the  vehicle bearing  registration No. AS-23-

AC-7675 (Winger)  coming  from  the  Opposite  direction  in  a  very

high speed and  rash and negligent manner  and by coming  to  its

wrong side  directly  dashed  the  Bajaj Pulsar  180 Motorcycle from

front  side driven by  his  son and  as  a  result  his son  sustained

grievous  injuries on  his  person  and  died  on  the  spot.  In the said

accident the bike driven by  his son got substantially  damaged.  The

Post mortem of  his deceased  son was  performed  at  Civil  Hospital,

Tinsukia. That the  accident  occurred  due  to  rash  and  negligent

driving  of  driver  of   vehicle bearing  registration  no. AS-23-AC-

7675(Winger). The  police  registered a case being Makum  P.S  case

no. 270 of 2014, U/s. 279/427/304 (A) of  the  IPC  against  the driver

of  the   vehicle bearing  registration  no. AS-23-AC-7675 (Winger) and

subsequently  charge-sheeted the  aforesaid  case  against  the  said

driver  for  his rash  and  negligent driving  of  vehicle.  

31.      During  cross examination the CW 1 has categorically states that

he did not see  the incident. There is no eye witness examined by the

claimant.  But the CW 2 has deposed that  he went to the place of

occurrence and saw the son of the claimant was lying dead. The CW 2

has  also  proved  the  accident  as  he  was  the  investigator  of  the

accident. Hence the accident and death of the son of the claimant is

proved. It is also corroborated by the FIR, Ejahar, MVI report, Charge

sheet etc. that the accident was taken place due to collision of the

bike  of  the  deceased  and  the  alleged  winger.  As  there  is  no  eye

witness examined and taking note of the nature of the accident I am

of the considered view that the accident was taken place due to the
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rash and negligent driving of the deceased rider of AS-23-J-3724 (Bajaj

Pulsar   180   motorcycle)  and  the  driver  of  the  alleged  AS-23-AC-

7675(Winger). Hence I am of the considered view that the accident

was happened due to the contributory negligence of the deceased and

the driver of the AS-23-AC-7675 (Winger). Thus the Issue no. 1 & 2 are

decided accordingly.

ISSUE NO. 3

32.     With regard to the Issue no. 3 i.e.  whether the claimants entitled

to get compensation? If so, to what extent and from whom?  As it has

already been decided that the accident was taken place due to the

rash  and  negligent  driving  of  the  deceased  and  the  driver  of  the

winger it  can easily be held that the claimants are entitled for the

compensation.    

33.   But  with  regard  to  the  payment  of  the  just  and  adequate

compensation  to  the  claimants  let  us  evaluate  the  facts  and

circumstances arises in the instant case.

34.    In   the    case    of   Sarla   Verma   vs.  Delhi  Transport

Corporation,  reported in (2009) 6 SCC 121, the Hon’ble Supreme

Court has held that,  “Basically only three facts need to be established

by the claimants for assessing compensation in the case of death : (a)

age of  the deceased; (b)  income of  the deceased; and the (c)  the

number of dependents. The issues to be determined by the Tribunal to

arrive at  the loss of  dependency are (i) additions/deductions to be

made for arriving at the income; (ii) the deduction to be made towards

the personal living expenses of the deceased; and (iii) the multiplier to

be applied with reference of the age of the deceased.”

35.       Now as it appears from the record of the instant case that the CW

1 has deposed that the age of the  deceased was 22 years at the

time of his death but he has not submitted any birth certificate or any

other relevant documents to authenticate their claim. In view of this it
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would be judicious to take resort of age mentioned in the Post Mortem

report. In the Post Mortem report the doctor has also mentioned the

age of the deceased at the time of his demise is 22 years and hence

for  the  ends  of  justice  and  equity  I  hold  that  the  age  of  the

deceased was of 22 years at the time of his death.

36.    So far  as  the  income of  the  deceased  is  concerned, the

claimant  has  stated  in the claim  petition and in his affidavit-in-

evidence  that his   deceased  son  was   a  student  of  B.  Com  4 th

September  of Tinsukia College at  the  time  of his untimely  death.

Apart  from his  studies he  was  also  serving  as an Accountant under

Pee  Jay  Service  having   its   office  at  A.T   Road,  Borhapjan,  P.O

Borhapjan,  P.S Doom-dooma,  District Tinsukia (Assam) and from the

said service  he was  earning Rs. 8000/- per  month. With regard to the

service and salary CW 3 has deposed that the deceased was working

at  his  place  and  he  paid  the  deceased  Rs.  8000.00  PM.  But  the

opposite party no. 3 has pointed out that without service register the

CW 3 could not prove that the deceased was his employee. He has not

brought  any salary  register  to  prove that  he used  to pay  salary

Rs. 8,000/- the deceased Rabin Chandra Limbu. It is also pointed out

that the CW 2 is an income tax assesse. But He  has  not  submitted

any document  to  the  Tribunal  (copy of income of  tax  return) to

prove  that Rabin Chandra  Limbu was  his  employee  and  Rs. 8,000/-

was  paid to him  as monthly  salary. Hence it cast a doubt whether

the deceased was an employee of the CW 3 or not.

37.      From the perusal of Ext. 14  it is apparent that the deceased was

student of 4th Semester (General) of Tinsukia College. But to prove the

salary the claimant although endeavours to prove it by examining CW

3 yet as he fails to bring the service register or the income tax return

it cast a doubt about the salary of the deceased. As the claimant and

the CW 3 have claimed that deceased  was  a student and worked as

accountant, I  am  of  the  considered  view  that it  will be  justified  if

we hold that  deceased had notional income per month was about

Rs. 3,000.00 which is  in my  view is  reasonable  and  rational. 
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38.   With  regard  to  the  future  prospect  of  a  deceased  Hon'ble

Supreme  Court  has  held in the in  para  61 (iv)  of  National

Insurance  Company  Limited  v.  Pranay  Sethi  and  Ors.  SPL

(Civil) No. 25590 of 2014, as follows : ”In case the deceased was

self-employed  or  on  a  fixed  salary,  an  addition  of  40% of  the

established income should be the warrant where the deceased

was below the age of 40 years.  An addition of  25% where the

deceased was between the age of 40 to 50 years and 10% where the

deceased was between the ages of 50 to 60 years should be regarded

as  the  necessary  method  of  computation.  The  established  income

means the income minus the tax component”.

39.       In view  of  the  above  decision I am of the considered view that

as the deceased had fixed income of the Rs. 3000/- P.M and the age

was above 22 years, an addition of Rs. 40% is made to the monthly

income of Rs. 3000/- i.e. Rs. 3000.00 + 1200.00 = Rs. 4200.00. Which

would be the total monthly income of the deceased towards his future

prospects. As such the annual income of the deceased would be Rs.

4,200.00 X 12 months = Rs. 50,400.00 per annum.

40.        In the case of Sarla Verma  (supra),  the Hon’ble Supreme Court

has held that-“ Where the deceased was a bachelor and the claimants

are the parents the deduction follows a different principle. In regard to

bachelors normally 50% is deducted as personal and living expenses

because it is assumed that a bachelor would tend to spend more on

himself.  Even  otherwise  there  is  also  the  possibility  of  his  getting

married in a short time in which event the contribution to the parents

and siblings is likely to be cut drastically. Further subject to evidence

to the contrary the father is likely to have his own income and will not

be  considered  as  a  dependent  and  the  mother  alone  will  be

considered as dependent. In the absence of evidence to the contrary

brothers and sisters will not be considered as dependent because they

will either be independent and earning or married or be dependent on

the  father.  Thus  even  if  the  deceased  is  survived  by  parents  and
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siblings only the mother would be considered to be a dependent and

50% would  be  treated  as  the  personal  and  living  expenses  of  the

bachelor and 50% as the contribution to the family. However where

family of the bachelor is large and dependent on the income of the

deceased as in a case where he has a widowed mother and   brother

his personal and living expenses may be restricted to one third and

contribution to the family will be taken as two- third”.

41.     In  the  instant case, the deceased was a bachelor and in view of

the decision of the Sarla Verma (supra) case considering the facts

and circumstances and family condition of the deceased  the mother

would be considered to be only dependent and 50% would be treated

as the personal  and living expenses of  the deceased bachelor  and

50% as the contribution to the family. Hence the annual income of the

deceased is Rs. 50,400.00 ÷ 2 = Rs. 25,200.00.

42. As per the decision of the of Sarla Verma (supra), the multiplier

that has to be applied to find out the loss of total dependency is

15 as the age of the deceased  at the time of her death was held to

be  22 years. The relevant portion of the decision of  Sarla Verma

(supra) judgment reads as follows: “21. We therefore hold that the

multiplier to be used should be as mentioned in column (4) of the

Table above (prepared by applying Susamma Thomas, Trilok Chandra

and Charlie), which starts with an operative multiplier of 15 (for the

age groups of 15 to 20 and 21 to 25 years), reduced by one unit

for every five years, that is M-17 for 26 to 30 years, M-16 for 31 to 35

years, M-15 for 36 to 40 years, M-14 for 41 to 45 years, and M-13 for

46 to 50 years, then reduced by two units for every five years, that is,

M-11 for 51 to 55 years, M-9 for 56 to 60 years, M-7 for 61 to 65 years

and M-5 for 66 to 70 years.”  As such, the loss of dependency is Rs.

25,200.00 X 15 = Rs. 3,78,000.00 only  (Rupees Three  Lakhs

Seventy  Eight  Thousand  only).

43.    As per the decision of  the Hon’ble Supreme Court in National

Insurance  Company  Limited  v.  Pranay  Sethi  and  Ors.  SPL
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(Civil) No. 25590 of 2014 the claimants are also entitled to get the

funeral expenses to the tune of Rs. 15,000/- on account of death of

Robin  Ch.  Limbu  and  Rs.  15,000/- for  loss  of  estate.  Thus,

accordingly, the award is computed in the following scale:-

44.     Thus, accordingly, the award is computed in the following scale:- 

Rs. 3,000 + 1200.00 (40%) = 4200.00

Rs. 4200.00 X 12= 50,400.00 (Annual Income)

         50% of Income of Rs. 50,400.00 is = Rs. 25,200.00    Total 

Income)

Rs. 25,200.00 X 15= Rs. 3,78,000.00   (Multiplier Applied)

Rs. 3,78,000.00 + 15,000.00+ 15,000.00 =Rs.4, 08,000.00

Hence  total  compensation  would  be  Rs.  4,08,000.00

(Rupees Four Lakh Eight Thousand) only. 

45.  Now the  question  is  to  be  decided  who  will  have  to  pay  the

compensation and what amount would be getting as compensation by

the claimant no. 2 on account of the sad demise of the deceased Lt.

Robin Ch. Limbu in the accident.

46.    In the  case  of  Khenyei Vs.  New  Indian  Assurance  Co.

Ltd. and  Ors. reported  in AIR 2015, SC 2261 a  three  Judge

Bench of  the  Hon'ble  Supreme  Court  has  held  that " there is  a

difference  between  contributory  and composite  negligence. In the

case   of   Contributory   negligence   a   person  who  has  himself

contributed to  the  extend  cannot  claim  compensation  for  the

injuries  sustained  by  him in the  accident  to  the  extent  of his own

negligence,  whereas  in  the  case of  composite  negligence a  person

who has suffered  has not  contributed  to  the  accident  but the

outcome  of   combination  of  negligence   of  two   or   more   other

persons”.

47.    The  instant  case is  a  case of  contributory  negligence as  the

drivers    of    both   the   vehicles   equally    contributed   to   the

occurrence  of  the alleged  accident. In view of the above discussion, I
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am  of  the  considered  opinion  that  the  claimant  is  not  entitled  to

receive any compensation to the extent of the negligence of deceased

which has been held to be Rs. 50%. Therefore, the claimant is entitled

to receive 50% of total  amount of  Rs.  4,08,000.00 (Rupees Four

Lakh  Eight  Thousand)  i.e.  Rs.  2,04,000.00  (Two  Lakh   Four

Thousand only).

48.    But to the question who will pay the compensation amount to the

claimant? Ld. Counsel for the Opposite party no. 3 has submitted that

“the  driver  of  the  Winger  bearing  Registration No. AS-23-AC-7675

Sri  Dandidhar  Sonowal (Opposite Party  no. 1) had no valid Driving

License  to drive  a  Passenger Carrying  vehicle. That  on  verification

of  the Driving License of  the  said  driver  Sri  Dandidhar  Sonowal  at

the  D.T.O Office, Tinsukia  it  is  revealed that at  the  time  of  alleged

accident  the  said  driver  was  eligible to  drive only two class of

vehicles i.e.  a)  Motorcycle   with   Gear  and  b)  Light  Motor  Vehicle

Transport  Goods. The surprisingly  enough  at  the  time  of  accident

the  said  driver  was  driving a  Passenger Carrying Vehicle (Winger

Mini   Bus) although he  was  not  issued  License  to  drive  such

Passenger  Vehicle. That there  is  breach of  contract  and  violation  of

conditions  of  Policy  by  the  Insured.  That  the  Opposite Party  No. 3

Insurance Company  has  adduced  evidence and  Exhibit A  as  the D.L

Verification  Report  dtd. 29/03/2016 issued  by  D.T.O, Tinsukia. That

since  there  is  violation  of  the  terms  and  conditions  of  the Policy

by  the  Insured (Owner  of  the  Vehicle) and  since the  driver of  the

said   vehicle   was   not   having   valid   Driving   License  to   drive

Passenger Carrying Vehicle  at  the  relevant time of  alleged accident,

the  Opposite Party  No. 3 Insurance Company cannot  be  held  liable

in  any  way and  therefore  cannot  be  compelled  to  pay  any

compensation whatsoever”.  He also pointed out that  as there is  no

mention about the involvement of the motorcycle in the Form no. 54

the case should be dismissed.

49.  But the Ld. Counsel for the claimant has vehemently denied the

claim of the Opposite party no. 3 and submitted that the driving licence
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of he driver of the alleged winger was valid and the FIR, Charge sheet,

deposition of the CW’s have proved that the deceased was died of the

accident occurred with the alleged winger.

50.  In  view of  the arguments of  both sides I  have found that  the

opposite party no. 3 has emphatically pointed out that as the driver of

the alleged winger had no valid licence to drive the passenger vehicle

and as he had licence for Light Motor vehicle the opposite party is not

bound to pay the compensation. 

51.    In this regard I would like to cite the case of Oriental Insurance

Company Limited vs Saraswati Malakar and others (2011) 6 GLT

252 wherein it is held that – 

“19.... Mere absence of a valid driving licence or fake or

invalid driving licence or disqualification of the driver for

driving  at  the  relevant  time,  are  not  in  themselves

defences  available  to  the  insurer  against  either  the

insured  or  the  third  parties.  The  Insurance  Company

would not absolved of liability. If ultimately turns out that

the  licence  was  fake  the  Insurance  Company  would

continue  to  remain  liable  unless  they  prove  that  the

owner/insured was aware or had noticed that the licence

was fake and still  permitted that  person to drive.  More

importantly even in such a case the Insurance Company

would remain liable to the innocent third party, but it may

be able to recover the amount from the insured. To avoid

its liability towards insured, the insurer has to prove that

the insured was guilty of negligence and failed to exercise

reasonable care in the matter of fulfilling the condition of

the  policy  regarding  use  of  vehicles  by  duly  licenced

driver  or  one  who  was  not  qualified  to  drive  at  the

relevant time. As a matter of fact, an owner of a vehicle is

not  expected  to  find  out  whether  the  driving  licence

produced by the driver was in fact issued by a competent

authority or not. In usual course, the owner of the vehicle
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after examining the driving licence of the driver,  allows

the driver to drive a vehicle. There is no reason for the

owner to  make enquiries  from the  transport  authorities

regarding  the  genuineness  of  the  driver  licence  of  the

driver.”

52.  Moreover, while dealing with the same matter Supreme Court in

Pepsu  Road  Transport  Corporation  vs  National  Insurance

Company Limited, (2013) 10 SCC 217 is held as below:  

“7.  Swaran  Singh  case  (supra)  was  subsequently

considered by two Judges Bench of this court in National

Insurance Co Ltd vs Laxmi Narayan Dhut, it was explained

that:  “Mere  absence,  fake  or  invalid  driving  licence  or

disqualification  of  the  driver  for  driving  at  the  relevant

time  are  not  in  themselves  defences  available  to  the

insurer against either the insured or the third parties. To

avoid its liability towards the insured the insurer has to

prove that the insured was guilty of negligence and failed

to exercise reason able care in the matter of fulfilling the

condition of the policy regarding use of vehicles by duly

licensed driver or one who was not disqualified to drive at

the relevant time”

53.  The Hon’ble Supreme Court, in Mukund Dewangan vs. Oriental

Insurance Company Limited, (CIVIL APPEAL NO.5826 OF 2011)

has held that there is no requirement to obtain separate endorsement

to drive transport vehicle, and if a driver is holding licence to drive light

motor vehicle, he can drive transport vehicle of such class without any

endorsement to that effect.  The bench also observed: “When a driver

is authorized to drive a vehicle, he can drive it irrespective of the fact

whether it is used for a private purpose or for purpose of hire or reward

or for carrying the goods in the said vehicle. It is what is intended by

the provision of the Act, and the Amendment Act 54/1994.”
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54.   In  S. Iyyappan Vs. M/S. United India  Insurance Company

Ltd. And Another S.C. Civil  Appeal No. 4834 of 2013 (Arising

out of SLP (Civil) no. 5091of 2009) Hon’ble Supreme Court has

held as follows:- 

19 ”In the instant case,   admittedly  the  driver

was  holding  a  valid  driving license  to  drive

light motor vehicle. There is  no  dispute  that  the

motor  vehicle in  question,  by  which  accident

took  place,  was  Mahindra  Maxi  Cab.  Merely

because  the   driver   did   not   get   any

endorsement  in   the  driving  licence to  drive

Mahindra  Maxi  Cab,  which  is  a  light  motor

vehicle,  the  High  Court  has  committed  grave

error  of  law  in  holding  that  the  insurer  is  not

liable  to  pay  compensation  because  the  driver

was   not   holding   the   licence   to   drive   the

commercial  vehicle.  The  impugned  judgment  is,

therefore,  liable  to  be  set  aside”.  

55.    In the Pappu and Ors vs. Vinod Kumar Lamba and Anr. S.C.

Civil Appeal No. 20962 of 2017 (arising out of SLP © No. 29032

of 2015).

15. “In the present case, the owner of the vehicle

(respondent  No.  1)   had  produced  the  insurance

certificate indicating that vehicle No. DIL-5955 was

comprehensively insured by the respondent No. 2

(Insurance Company) for unlimited liability. Applying

the  dictum  in  the  case  of  National  Insurance

Company  Ltd.  (supra),  to  subserve  the  ends  of

justice, the insurer (respondent No.2) shall pay the

claim  amount  awarded  by  the  Tribunal  to  the

appellants  in  the  first  instance,  with  liberty  to

recover  the  same from the  owner  of  the  vehicle

(respondent No. 1) in accordance with law.
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16. Accordingly, the appeal is allowed to the extent

that  the  compensation  amount  awarded  by  the

Tribunal and confirmed by the High Court shall be

paid and satisfied by the insurer (respondent No. 2)

in  the  first  instance  ,  with  liberty  to  recover  the

same form the owner of the vehicle ( respondent

No. 1) in accordance with law”. 

 
56.  In  view of the above decision of  the Hon’ble Higher court  and

considering all facts and circumstances of the case the objection of the

opposite party no. 3 to the licence of the driver of the alleged winger is

hereby rejected.  

57.   So far the non-mention of the motorcycle of deceased in the form

no.  54  is  concerned  I  have  gone  through  the  FIR,  Charge  sheet,

deposition  of  the  C.W’S  and  the  MVI  report  and  other  relevant

documents of the case I am of the considered view that the allegation

of  the  claimant  is  true  so  far  the  accident  between  the  deceased

motorcycle with the Winger is concerned. It also pertinent to mention

that the Form No 54 (Ext. 13) has also mentioned about the death of

the deceased in the accident. The FIR, Charge sheet, deposition of the

C.W’S and the MVI report and other relevant documents of the case

have corroborated the evidence of the claimant and the opposite party

could not create any doubt about the authenticity of the accident and

the death of  the deceased in course of  that accident.  Hence in the

interest of justice the objection of the opposite party no. 3 is rejected

herewith. 

58.  In  view of  the  above  discussion  and  considering  all  facts  and

circumstances  the O.P No.  3,  i.e. The United  India Insurance

Company  Limited is  directed  to  pay  50%  of  total  compensation

amount of  Rs. 4,08,000.00 (Rupees Four Lakh Eight Thousand)

i.e.  Rs.  2,04,000.00  (Two  Lakh  Four  Thousand  only)  to  the

claimants which in my view is just and adequate considering the facts

and circumstances of the case.
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59.    In view of the outcome of the aforesaid issues, it has decided that

the claimant is entitled to get the award of compensation as calculated

and computed above,  under  the  law and  equity.  Accordingly,  the

issue no. III is decided.

O R D E R

60.    In the result, the claim petition is allowed and the total amount of

compensation to the tune of  Rs. 4, 08,000.00 (Rupees Four Lakh

Eight Thousand)  so computed on different heads is found.  As the

claimants  are  entitled  to  receive  50%  of  the  total  compensation

amount Rs. 4,08,000.00 (Rupees Four Lakh Eight Thousand) i.e.

Rs. 2,04,000.00 (Two Lakh Four Thousand only) the O.P No. 3,

i.e. The United  India Insurance  Company Limited is directed to

pay 50% of total compensation amount of Rs. 4,08,000.00 (Rupees

Four Lakh Eight Thousand) i.e. Rs. 2,04,000.00 (Two Lakh Four

Thousand only)  to the claimants with 6% interest per annum from

the date of filing of the claim petition on the basis of aforesaid terms

and conditions till the realization of the full amount.

61.   Accordingly, this MAC case is disposed of on contest without any
cost.

62.   Given under my hand and seal of this Tribunal on this the 27 th day

of March, 2018.

 Dictated and corrected by me.

       

            (A Hakim)                                                 (  A. Hakim)
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